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Uniteh States District Court 
FOR THE 
WESTERN DISTRICT OF NEW YORK _ 


75-266 
CIVIL. ACTION FILE No, 


. 


THE CITY OF ROCHESTER, Individually and on behalf 
of Donald Bunch; and DONALD BUNCH, Individually, 
and on behalf of all others similarly situated, 


Plaintiff s SUMMONS 
. : 

THE MONROE COUNTY CIVIL SERVICE COMMISSION 

consistinz of GERALD B. H/NNA, MICHAEL D. CERAME, 

JOSEPH T. DEVIIT, ROBERT B. NELLIS and GEORGE H. 

SCHEIBLE, Conmissioners and its isxecutive Director, 

FREDERICK W. LAPPLE; and the STATE OF NEW YORK, 


‘ Defendant s 


To the above named Defendant 8: ° 


You are hereby summoned and required to serve upon 


LOUIS N. KASH, CORPORAT'ION COUNSEL: 


plaintiff’s attorney , whose address 4s 


K6 City Hall 
Rochester, New York 14614 


an answer to the complaint which is herewith served upon you, within 20 days after service of vis 
summons upon you, exclusive of the day of service. If you fail to do so, judgment by default will be 
taken against you for the relicf demanded in the complaint. 


: JOHN K. ADAMS 


Oe Oe ae ro on me we ae 0 we ee tee en om ee a Se ee ee 


Giri of Court. 


“Deputy Clerk. ~ 


(Seal of Court] 


Date: July 3, 1975 
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NOTE:—Thia suminons ts ieaned parsuant to Kule 4 of the Federal Rules of Civil Procedure. 


i! 


sedshstiniteckonrctsnaragehaedetitieet aie Mbistaaaenbiaiientontinea anti mendimatenammaaatmummarinnes anid iiaeante dati een odiaee 
RAPE SRO ER EB AI PES ABIES OE RIES AE EE RIN A A: ERE A NRRL 5 ARR REP IIE OAS BED TY Os EHS A BRIN 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


| THE CITY OF ROCHESTER, Individually, and on behalf 
of Donald Bunch; and DONALD BUNCH, Individually, 
and on behalf of all others similarly situated, COMPLAINT 


Plaintiffs, Civil Action 
vs. . . NO. 75-266 


THE MONROE COUNTY CIVIL SERVICE COMMISSION Consisting 

of GERALD B. HANNA, MICHAEL D. CERAME, JOSEPH T. 

DEVITT, ROBERT B. NELLIS and GEORCE H. SCHEIBLE, 

Commissioners, and its Executive Director, FREDERICK 

W. LAPPLE; and the STATE OF NEW YORK,. 
: Defendants. 


1. This is an action for a declaratory judgment and a 
permanent injunction, The action arises under the Constitution of the United 
States, particularly the Fourteenth Amendment thereto, and the statutes of 


y 


Act of 1964 as amended by the Equal Employment Opportunity Act of 1972. The 


1 
the United States, particularly Title VII of the United States Civil Rights : 


Court has jurisdiction over this action pursuant to 28 U.S.C. §§1343, 2201 
and 2202, and 42 U.S.C. §1983. 

2, The Plaintiff City of Rochester is a mnicipal 
corporation established under a charter granted by the State of New York and is, 
also a public employer. : | i 

3. The Plaintiff Donald Bunch is a black male over 21 years ; 
of age. 

4, The Defendant State of New York is one of the States 
‘of the United States, and as such has enacted into law a statute of general 
and statewide application known as the New York State Civil Service Law. 


ee ed 


5. The individually named Defendants are the Conmissioners 
and the Executive Director of the Monroe County Civil Service Commission, the 


local public body charged with the administration of the New York State Civil 


ee eee 


' Service Law in Monroe County. They are not sued in their individual capacity. 


6. The City of Rochester has employed Donald Bunch in 
various positions and capacities for many years, More recently, pursuant | 
to §65 of the New York State Civil Service Law, the City appointed Mr. Bunch 
to the position of recreation sector leader in a provisional capacity. 

Bunch has served very effectively in this position for several months. 

7 As defined by §65 of the Civil Service Law, appointment : 
to a position in a provisional capacity is authorized pending the sae 
of a list of persons eligible for permanent appointment to the position as a 
result of their having passed a competitive examination designed to measure 
merit and fitness for the position. By defini 2Cion, therefore, provisional 
appointments are non-permanent. 

8. After his provisional appointment, Donald Bunch took 
and passed a competitive civil eve examination for the pintiien cf 
recreation sector leader, Several other persons also took and passed said 
examination, 

: 9. Said examination was aintadsbensd and graded pursuant to 
§§50 through 52 of the Civil Service Law by the Monroe County Civil Service 
Commission, All persons passing said examination were ranked in order of their. 


final scores on said examinaticr. and were e placed on a list of those eligible 


Donald Bunch was ranked number 17, out of 19 persons who passed said 
examination. 

10. The City ~ Rochester, pursuant to the requirements and 
guidelines of Title VII of the United States Civil Rights Act of 1961 as 
amended by the Equal Employment Opportunity Act of 1972, and the rules and 
regulations promilgated pursuant = has duly established an Affirmative 


Action Plan to foster the peerudtment , hiring and promotion of members of 


| 
bY 
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4 
‘| 
} 
for permanent apvointment to the position of recreation sector leader. | 
| 
‘ 
. 


minority groups in public employment in the City of Rochester. A copy of 


$ 
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3. 


said Affirmative Action Plan is attached hereto and mde a part hereof as 
Exhibit A. 3 


a 


li. By letter dated June 20, 1975, the City of Rochester, 
by its Personnel Director Paul W. Brayer, requested the Monroe County Civil 
Service Commission to certify as eligible for permanent appointment to the 


position of recreation sector leader in the City of Rochester the name of 


Donald Bunch. Mr. Brayer stated the basis of his request as follows: 


"...Mr, Bunch is a member of a minority 
_Broups and the only such member to take and 
pass the exam for this position. Pursuant 
to federal guidelines the City of Rochester 
has formally established a written affirma- 
tive action plan with stated goals for the 

employment of minority group members and 
women in municipal service. .The permanent 
appointment of Mr. Bunch to this position 
would clearly be in furtherance of thi 
plan and these goals," ; 


A copy of said request is attached hereto and made a part hereof as. Exhibit B. 

12. By letter dated June 20, 1975, the Monroe County Civil 
Service Commission, by its Executive Director Frederick W. Lapple, replied : 
to the aforementioned request of Paul W, Brayer by denying said request on 
the ground that Section 61 of the New York State: Civil Service Law restricts 
certification for permanent appointment to the three highest scoririg persons 
who passed the civil service examination and that Mr. Bunch was not among 
those persons. A copy of Mr. Lapple's repiy is attached hereto and made a 
part hereof as Exhibit C. The relevant language of §61 of the Civil Service 
Law reads as follows: 

"1. Appointment of promotion from eligible 

lists. Appointment or promotion from an 

eligible list to a position in the competi- 

tive class shall be made by the appropriate 

civil service comnission as standing highest 

on such eligible list..." . 
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13. Section 61 of the Civil Service Law operates to 
exclude from permanent appointment to positions of public employment all. 
those persons who have passed a civil service examination, thereby 
demonstrating minimum merit and fitness, but who have not placed among the 
top three examinees. Upon information and belief, a disproportionately high : 
number of minority group members who pass eivil service examinations do not | 
place among the top three examinees. Thus, §61 has a disparate effect on 
minority group members in that it operates to exclude artificially, arbitrarily 
and unreasonably from permanent public employment qualified minority group 
members in violation of the Fourteenth Amendment to the United States 
Constitution sed Title VII of the Civil Rights Act of 1964 as amended by 
the Equal Sela Opportunity Act of 1972. The Court has jurisdiction 
over this action pursuant to 28 U.S.C. §§1343, 2201 and 2202, and 412 U.S.C. 
§1983. : 

14, Section 61 of the Civil Service Law unlawfully 


obstructs the effective implementation of the City's affirmative action plan 


members which was established pursuant to Title VII of the United States 
Civil Rights Act of 1964 as amended by the Economic Opportunity Act of 1972, 
and the regulations promulgated thereunder. 

WHEREFORE, the Plaintiffs request 

(1) a declaratory judgnent that Section 61 of the New 

York State Civil Service Law violates the Fourteenth Amendment to the United 
States Constitution and the United States Civil Rights Act of 1964 as amended 
by the Economic Opportunity Act of 1972 to the con that it discriminates 


ee ! 
to foster the recruitment, hiring and promotion of qualified minority group 
i 

i 

H 

{ 

i 


against the appointment and promotion of minority group members to permanent 
positions of public employment, and to the extent tmt it obstructs unlawfully 
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the effective implementation of the City's affirmative action plan; and 
(2) an order restraining and enjoining the Defendants 
and each of them, and their successors in office, and all their employees 
and others acting for them or in concert with them, Pen enforcing the 

{ provisions of Section 61 of the New York State Ci Service Law to the 
extent that said Section requires permanent appointment or promotion to 
positions of public employment only from among the tala highest standing 
persons who have taken and passed a competitive civil service examination; 
and 

(3) for such other and further relief as may seem 


necessary or appropriate to the Court. 


6 AV eek | 


: : CORPORATION COUNSEL, CITY oF ROCHESTER 
Department of Law , 
46 City Hall 
Rochester, New York 14614 


er 
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STATE OF NEW YORK 
COUNTY OF ‘MONROE SS: 2 
CITY OF ROCHESTER 


H. BRENT MATTHEWSON, being duly sworn, says that he is the a 
Affirmative Action Officer of the City of Kochester, a Plaintiff herein. He . 
has read the foregoing complaint and the allegations contatned therein are he: 
to his knowledge, except those stated to be upon information “ ae ; j 


as to those he believes them to be true. LY Bik J 


H. Brent Matthewson 


SN ese 


Sworn to before me this 


?~ aay of eo. 1975. 


4 Va CSE 
, Oe. oe Rae 
| Notary Public 


fouis N. Kash 
NOTARY rue shit, Stale af Rh, Y., HT 


My Commission capies Marl 50, 12, wo 4 GS 


STATE OF NEW YORK 
COUNTY OF MONROE SS: 
CITY OF ROCHESTER 


DONALD BUNCH, being duly sworn, says that he is the 
Plaintiff herein. He has read the foregoing complaint and the allegations 
contained therein are true to his knowledge, except those stated to be 
upon information and belief, and as to those he believes them to be true. 


ed / j 2h; LZ, Lt ( 
alive coy Aisa he . 


Sworn to before me this 


Ae 4 we 
2 day “oe » 1975. 
ya aeameanenmeiael 
C pt ee a 7 
( é 
Notary Public 
Louis N. Kash 
NOTARY PUCLIC, Stata of N, Y., Monron ga 
Hy Commission expires ftarch 30, 29,. (SD 


AFFIRMATIVE ACTION 


POLICIES AND PRINCIPLES STATININNT 


& 


REESE OLUTI OR 


WREREAS, the Council of the City of Rochester herebv reaffirms its policy 
of equal employr-rt opportunity for all persons recardless of such extran- 
eous factors a %, color, sex, religion, or national oridin, and 


WEREAS, the Cit, vuncil recodanivzes that to ensure full equal employment 
opportunity and representation for all persons throucdhout City aovernment, 
aggressive, on-aqoing Affirmative Action programs must be developed and 
inplenented; 


NOW, THEREFORE, BE IT RESOLVED THAT, the Citv Council hereby authorizes 
and directs the Citv Manager to Gevelop and imnlement an Affirmative Action 


Program Plan for the City of Rochester to include, but not be limited to, 
the following: . 


Ls ' Goals and Timetables 


A... Estalslishment of qoals and timetables for the recruitment 
* and promotion of minorities ané women, 


B. Representation of minorities and wonen in all job catecacries 
throughout City aovernment at least in proportion to their 
percentages in the City's labor force; The Citv Manager is 
directed to emolov everv feasible means in an effort to achieve 
this goal within five vears, recodanizing that the rate of pro- 
gress in cach job category wi"? vary derending unon turnover 
and expansion or contraction within job cateaories. 


Methods 


A. Evaluation of existina personnel] practices ane procecures; 


that is, recruitment, selection, promotion, transfer and 
trainina, 


Nstablishment of upward mobility and career develovnent 
programs. 


Establishnent of a vigorous and continuous camoaian to re- 
cruit, select, train and promote women. and minorities. 


Nevelopnent of trainee positions, desianed to facilitate vro- 
motion into middle and upner-level job cateqories. 


AAwinistrative Resnonsivilityv 
A, The City Mananer shall he responsible for the administration 
of Affirmative Action across all ordqanizational lines. 


B. DPenartment Heats shal) be responsible for implementation of 
ep ny a ‘ 
Affirmative Action Plans within theirs denartments,. 


The he Affirmative Action Officer shall monitor and evaluate the 
City's Affirmative Action Proaram and provide technical assis- 
tance and quidance to Nevartment Jieads: and shall coordinate 
all Affirmative Action activities, and provide the City Manaqer 
with timeiv reports on proqress and problems with recommenda-~ 
tions for corrective action. 


The Personne! "irector shall coordinate Affirmetive Action with 
personnel “yelated functions, i.e., emnlovment, »vavroll and 
benefits administration, job classification and training. 


Review Resvons 

The City Manager will apnoint an Affirmative Action Roard of Peview 
to assist in reviewing and evaluation Nepartnertal Affirmative Action! 
Plans and proqress on the execution of the Citv's Affirmative Action 
Plan; and to recommend appropriate remedial action to the Affixrma- 
tive Action Officer, : 


The Board of Review Shall 
1. Review and comment on Affirmative Action Plans, quidelines and 
: periodic progress renorts. 


Advise on the establishment of quidclines for full implementa- 
tion of the provisions of the City's Affirmative Action Plan. 


Evaluate Civil Service and personnel practices, which’ relate to 
the qoals of increased emnloyment of minorities and wonen, 


Wave access to appropriate documents, statistics and written 
policies of City Gevernment with reqard ta Civil Service 
and personnel, excent those specifically prohibited bv law. 


When position nf Affirmative Action Officer is vacant, anpoint 

three of its memhers to assist the Personnel Dixector and the 
“City Manager in sereening candidates for A€firnative Action 
Officer, 


Periodically review census of minordinr members in tha City 
work force as prepared by the Personne) RUYCAU. 


. 


Review quldiditnes for contract compliance by June, 1975 


‘Reporting 


The Citv Manaaer shall submit an annual Affirmative Action 
progress report to the City Council containing a census of the 
employee population hy race, sex, and job category. 


Contract Connliance 


The City Nanader shall be directed to develop and implement 
contract conpnliance wrocedures beginning on and continuing 

after January 1, 1975. 

All City contractors, lessors, vendors, and suppliers will be 
sent copies of the Citv's Affirmative Action policv statement. 
The City will include non-discrinination clauses in all bid 
documents, contracts an? leases. Contractors, lessors, ventors 
and suppliers shall aqree to commlyv with all state and feceral 
equal employment opportunity laws and regulations, and shall 
submit documentation remarding eonal opportunity and affirmative 
action as reouired or requested by the Citv. The City will qive 
_ in the award of all contracts and leases to contrac- 
tors, lessors, vendors and suppliers who have or particirnate in 
a written gee ecto) Action Plan, wherever such preference is 
legal. and feasible. 


CITY OF ROCEESTEN, MEU YORK 


AFFIPMATIVE ACTION PLAN 


: Blisha C. Freedman 
February, 1975 _ City Manager 
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Nincteen seventyv-four marked the end of an inportant decade in American 
history. It has been ten years since the enactment of the Civil Riahts 
Act of 1964, the firsi major anti-discrimination leaislation in nearly 
one hundred vears, 


It has been an intense ten vears which has seen extensive Federal, State 
and local. leqislation, several Presicential Executive Orders, ané@ a nun 
ber of landmark Sunrene Court decisions, all of which mandate that en- 
ployers take positive action to eliminate employment discrimination 
based on race, color, sex, reliqion or national origin, 


Today, it is not enough for ennlovers to merely fixenounce that they are 
an "Equal Opportunity Emplover". All too often, these pronouncements 
remain in the realm of rhetoric and are eventually yeduced to vaaue and 
empty words. This fact becomes more clecr when one inspects emnlovnent 
Statistics which reveal that minoritics and women are still subject to 
discriminatorv employment patterns and practices and suffer dispronor- 
tionately from the effects of pervasive discrinination, 


The time has come for emplovers to thoroughly examine their emvloynent 
systems ane ferret out invidious harriers to equal emplovment oppor- 
tunities for minorities and women. To achieve this end, agqqaressive, on- 
going affirmative action is needed, 


She City of Pochester is committed to the vhilosophyv of Affirmative 
Action and to achieving fair ana equitable employment practices ana pro- 
cedures, 


What we have outlined in this plan are necessary steps toward ensuring 
thet all persons, reqardless of race, color, sc., religion, or national 
origin, will have eqnal employment opportunity xn City aovernnent. How- 
ever, this plan is only the beginning, an@ to think that hecause we 
have this plan our job is done would be to delude ourselves. Our work is 
before us. Our aoals and oljectives will be realized enlyv through our 
tenacious efforts and firm commitment to Affirmative Action. 

ae 


"reednun, 
City Manacqer 


° € 
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1) CITY OF ROCHESTER 
AFFIRMATIVE ACTION PLAN 


ewe emetemnns secrete 


" de AFFIRNUATIVE ACTION GENERAL, POLICY SPATEMENT 


It is the policy of the Citv of Rochester to nect its resnonsibil- 
ity of equal employment ovnortunity for all persons reqareless of 
race, color, sex, reliqion, or national origin. The Citv recoanizes 
its moral and leqal obliqations to take affirnative and decisive 
action to improve employment opportunities for minorities and women 
who have historically been discriminated against in their quest for 
economic security and human dignity. 


a ULTIMATE GOAL 


i 


A. To eradicate enployment discrimination hased on race, color, ae 
sex, reliaion, or national origin at all job levels throuqgh- 
eut City government. 


111. GEMRAL OBJECTIVES 


A. To achieve representation of minorities and women in all joh 
‘ categories threughout City government at least in pnronortion 
to theic percentaqes in the Citv's ‘labor force. 


. B, To increase the pronortion of minorities an@ women in micdle 
and upper job categories (Official and Administrative, Pro- 
fessional, Technician, and Protective Services) from which 


j they have traditionally been barred, SS 
: ee 
C. To evaluate all personnel policies and procedures in orier to ND 
identify and eliminate artificial barriers to the enplovnent NS 

of minorities and women, rN 

D. To establish a viqorous and continyous campaian to recruLt, y 


select, train, and promote minorities and wonen, 


IV. ADMINISTRATIVE DUTIES AND RESPONSTIRINITIES 


A. CITY MANAGER SHALL: & Mr 


l. Be resvonsible for the administration of Affirmative 
Action across all organizational lines, 


2. Review each individual department head's Affirmative 
Action performance at least once a year. % 


‘ 3. Ensure that department heads promote equal emmlevment 
o opportunity policies and practices in all departmental 
: Operations, 


4, Fnsure that all Citv petsonnel comply with the coals and 
objectives of the Affimnative Action Plan, 


115 


PERSOMIFL DIRECTOR SHAT I: 


\ 1. Coordinate Affirmative Action with other personnel- 
related functions, i.c., ermloyment, payroll and hene- 
fits administration, job classification and training, 


APPIRMATIVE 


ACTION OF FICHE? SHALL: 
1. Coordinate the Citv's Affirmative Action Program and 
provice auidance and direction to and monitor the 
administration of departmental affirmative action 

programs. | 


2. Provide the Citv Manager with timely reports on progress 
and problems with recommendation for corrective action, 


3. Serve as liaison between City Adninistration and Affir- 
Mative Action Board of Review, 


Provide technical advice ana guidance to Nenartment Heads 
and desiqnated subordinate management level pexsonnel on 

methods and procedures for eff ctive recruitment, selec 

tion and placement and promotion of ninorityv personnel 

. and women. : 


Review regularlv departmental affirmative action proarams 
. with de»vartmental affirmative action coordinators to 
: determine status. 


. 


Pp : : aoe . 

Ya i 6. Coordinate with Fmmlovment and Technical Services 

gd Divisions of Personnel Rureau in Aevelopment and innle- 
oe. -» mentation of eftective recruitment, selection, placement, 


promotion, training and annraisal procrams Cdesiqned to 

effectuate successful ennlovment and promotional programs 

for minority and women employees. : 

7. Coordinate with Mmplovment and Pavroll Services Division 
of the Personnel Bureau in the collection and analvsis 
of emplovment, promotion and turnover Gata as it relates 
to minoxity an@ fomale emplovecs. 


8. Review and recornnend modifications to ‘jjoh Cescriptions, 
9, Develop and inplenent training and development prodarans 


desianed to facilitate upward job nobility for minority 
and female emplovees, 


oy 10. Coordinate with Monroe County Civil Servier Comnai.ssion 
' : relative toe valicating examinations, recruiting activi- 
ties and develonment of entry level ‘joh reenirements 
Gesiqned te facilitate emmioyment of minorities and 
os i women, : 


Evaluate, audit 2:14 provide quidance in the implemen- 
tation of departmental affirmative action progqrans. 


t in the development and implenentation of career 
rs in all City devartnents, 


Coordinate with Emnlovment Division to assure adeauate 
dissemination of information relative to emplovment 
opportunities. 


Provide guicance and counsel to Labor Relations personnel 
to assure adeeuate affirmative action innut in the nedo- 
tiations process and labor aqreement administration. 


Provice staff assistance to other Citv staff in pursuing 
compliance of City contractors with Affirnative Action 
requirements, 


Provide public information reqarding affirmative action 
to the community. 


DEPARTMENT HEADS SHALL: 


1. Departnent Heads shall be held accountable for implemen- 
tation of Affirmative Action Plans within their denvartment. 


2. Appoint a hich-level manaaenent person as Jenartmental 
Affirmative Action Coordinator. This anpointment is : 
necessary to assure that Affirmative Action receives top 
priority and management support within the Gevartrents. 


Analvze existing emnloynent problems and imolement 
corrective measures where necessary, 


Review supervisory performance to ensure positive 
application and vigorous enforcement of Affirmative 
Action policies and principles. 


Assist in the resolution of anv and all personnel 
problems related to Affirmative Action. 


DEPARTHNEMTAT APPFIRMATIVE ACTION COORDINATORS SIIATL: 


1. Collect and synthesize employment data for the purpose 
of establishing departmental emplovment qoals for 
minorities and women, 


Tdentifv existing Aenartnental employment prohlems and 
recommend to department heads and the Affirmative Action 
Officer corrective action, 


at Kool 


a ag and coordinate departnental Affirmative Action 
Plans 

Assist the Personnel Department in the recruitment of 
minorities and women. 


Assist the Personnel Department in the orientation of 
new emplovees and training of supervisors in Affirmative 
Action principles and programs, 


Establish and maintain proper Affirmative Action records 
on all employees. 


Submit cuarterly reports to @epartment heae@s and the 
Affirmative Action Officer on the status and progress 
of the action plans. 


Inform cmplovees of the availability of career services, 
job opportunities, and training programs. 


Assist in the resolution of discrimination complaints 
and other problems associated with equal emplovnent 
opportunity. 


AFFIRMATIVE ACTION ROAPN OF REVINU;: 


The Citv Manager. will appoint an Affirmative Action Board of Review 
to assist in reviewing anc evaluating Departmental Affirmative 
Action Plans and prosress on the execution of the Citv's Af fice 
ative Action Plan; and to recommend appropriate remedial action 

to the Affirmative Action Officer. 

The Poard of Review shall consist of fifteen (15 ) memhers and 

shall he comprised of representatives from affected taract 

groups, aS groups and other community organizaticns. 


Members shall serve for a term of three (3) years except that 
initial appointments to the Roard shall be for terns of office 
as follows: : 


First 5 memhers l year 
Second 5 members 2 years 
Third 5 members 3 years 


Membexs : shalz be eligible to oe —- sclves on the Poard. 
The Affirmative Action Officer shal) = Nxecntive Secretary of 
the Board who shall prevare the aqen@a for the monthly mectinrds 
and provide necessary administrative services. 


The Board of Review shall choose its own Chairperson and adopt 
its own By-laws, : 


The Board of Review Shalls 


MINORITY GROUDS 


A. 


1. Review and comment on Affirmative Action Plans, aquide- 
lines and periodic proaress reports. : 


2. Advise on the establishment of quidelines for full imnle- 
mentation of the provisions of the City's Affirmative 
Action Plan. 


Evaluate Civil Service and personnel practices, which 
relate to the qoals of increased employment of minorities 
and sionen,. 


Nave access to appropriate documents, statistics anda 
written nolicies of the City aovernment with reaard to 
Civil Service an’ pexsonnel, except those specificaily 
prohilited by law. 

When vosition of Affirmative Action Officer is vacant, 
apyoint three of its memhers to assist the Personnel 
Director and the Citv “anaqer in screenina candidates 
for Affirmative Action Officer. 


Periodically review census of minority menbers in the 
City work force as prepared by the Personnel Bureau. 


7, Review quidelines for_contract compliance hy June, 1°75. 


« 
— 


DEFINITION: 


Minoritv orouns for statisticad’ and report purposes have 
been defined as follows: 


lL. BLACK: © persons of African descent includina 
West Incians 


. 


2. SPANISU- persons of Puerto Rican, Cuban, Mexican, 
- «+ SURRAMEN: Latin, or Spanish descent 


¢ 


3,° AMERICAN Native Anericans 


INDIANS: 


4, ASIAN persons of Chinese, Japanese, Korean, or 
AMERICANS: Filipino descent. 


OTUERS : includes Eskimos, Malavans and all ethnic 
qroups not classified above 


LABOR FORCE STATISTICS FOR MINORITIVS AND WOMEN 


A. NINORITIUNS: 
According to the 1979 Census, minorities comprised anproxi- 
mately 17 percent of the total labor force in the Citv of 
Rochester. It has been estimated that by 1990, minorities 
will represent approximately 25 percent of the City's lahor 
force. Consecuentlv, the Citv's five-year minority employment 
goal will be the attainment of Lahor force varity (25 percent) * 
in all job categorics, recognizing that the rate of proaress 
in each job category will vary depending uvon turnover ana 
expansion or contraction within job categories. 


WOMEN : . 


In 1970, women connriese 43 percent of the City's labor force; 
however, it becones somewhat difficult to project an accurate @ 
future labor force percentage for women. One verv innortant 
reason is that there is a significant vercentaqde of women 

who choose either to leave or not to enter the laber market 
because of domestic considerations. Therefore, the 43 per 
cent* (in all jch catceqories) will be vsed as a tentative 

goal, and this goal will be reviewed annually to reflect accury4 
ate labor force statistics. 


*The 25 percent minority figure includes all minerity 
qroup members; i.e., hoth minoritv males and females 
(See Section V p.5). The 43 percent female fidure 
includes all females. The goal of the plan for gach 
qroup should be considered separately, ane not cumu- 
latively. 


NINORTITY AND PRMALE WORK FORCE COMPOSITION PAR CITY GOVERNMENT 
RK. TABLE 1. 


Table 1 (Appendix P) presents a breakdown of the City's 
minority and female work force as of December 31, 1974. 


CREATION AND TNPLEYMENTATTON OF DEPARTMENTAL ATVITMATIVE ACTICO Vig 


A. DRPARTMNNTAL APPIRNATIVE ACTION PLANS SUHALTs 


XY. Re based on the model which is included as Appendix A. 
Appendix B contains the definitions of the job families 
or catedories (taken fom the REO-4 Peport) to be 
utilized in the plans. ; . 
Outline percentade qoels (using lahor force ratios) and 
timetables for inexeased minoxitv and female omployment. 
In addition to numerical qoals, action plans are to out= 

line specific problems and deficiencies and recomnenda= 
tions for corxectiva actions. 


< 20 | 


DEPARTNENTAL GOALS SHALL: 


1. 


Be realistic, measurable and siqnificant and will re- 
flect at least the nercentaqa of minority aroups ana 
women in the Citv's labor foree, 


Consider rates of turnover, expansion and contraction 
jn establishing svecifice result-oriented annroaches 
to increasing enployment of minorities an@ wonen. 


Address the under-utilization ane concentration of 
minorities and females in lower level job cateavries 
and provide specific remedies, 


Address -all aspects versonnel administration and, 
where necessary, 2stablish corrective stens tec eradicate 
artificial barriers to increased minority and female 


employment, 


BPARTMANTAL TIMECARLES SALI: 
plsdiseck Cha a Sect ee 


l. 


Be based on a five-vear tire frane; however, if denart- 
mental qoals and objectives can he accomplished in a 
shorter period of time due te increasee availability of 
Yecuired skills in the labor market, unexpecteac cxnan- 
sion, high turnover, then efforts should he made to 
ensure that this will he dons. 


IX, JOB RNSTRUCTUPING AND UPVARD MOBILITY 
rg 


JOB SPECIFICATIONS: 


Je 


e 


—3: 


4. 


@ 


The Citv will comnence a review of job specifications 
by GCepartnent beqinning on and continuing after 
vanuary 1, 1975, 


The ‘City will request the Monroe County Civil Service 
Comnission to review the revised job specifications on 
a xeqularly scheduled basis, 


‘Inthe review of job specifications, every attemmt will 
« e 


be made to remove those reanirements or aualifications 
that are not job-related thereby assuring that baryxyiers 
to equal opportunity are elininated, 


The City will reanest the Monroe County Civil Service 
Commission to assist in developing measures by which 
the validity of job specifications Might he appraised, 


UPWARD MOBILITY: 


de 


2. 


RECRUIT 


A. 


PS 


1. 


Career laddexs will be developed within each devartment 
to encourage unvard mobility for all employees, 


Training proaxans will he Aeveloned and implemented to 
provide impetus to unvard mobility and job improvement. 
Training proqrams will }e Aesiened to provide promotional 
preparation for emplovees and enhance opnertunities for 
emplovnent among minorities and women. 


Gach denartment will develov appropriate entrv level 
trainee positions for all joh cateaories with emphasis 
on hicher and nid@le job catégories, i.e., official and 
administrative, professional, technician, and protective 
services. 


MENT 


PONGIDILIT Ys 


The Personnel Newartnent is responsible for Aeveloping 
and maintaining an aaqeressive, comprehensive and ex- 
haustive recruitment prograis, 


METIONS : 


ere cmmmens aemeuteamt tn om 


1. 


The Personnel Denartment will establish and maintain a 
list of all orqanizations representing racial minerities 
and women. Notices of City.job openinas will be sent to 


these organizations. 


o 


The Affirmative Action Officer will develon a cooncrative 


“working relationshin with community qrouns, hiqh schoois, 


ecucational institutions and other aqencies that are 
concerned with the employment of minorities and women. 


pi Personnel Department will establish and maintain a 
stem of retaining = retrieving minority and female 
applications. 


Th: Personnel Department will develon recruiting 
literature, and where photocaraphs are used, ninority 
and women emplovees will be shown. 


There will be effective utilization of all media in 
A@isseninating joh information... 


(pest cory AYALIGLE 


XI. SELECTION 


A. SELVCTION PPOCENUE: 


1. 


The Monroe County Civil Service Conmission will he uraed 
to develop validated selection procrdures for the Citv 
of Rochester, and assure that selection standards and 
procedures comply with the doctrine of the U.S, Supreme 
Court decision of Griacs vs. Puke Power, and with the 
U.S. KRoual Emplovnent Opportunity Conmission Guicelines, 
All City departrents shall cooperate with and assist the 
Monroe County Civil Service Commission upon reouest in 
the process of test validation. 


Where it will enhance the opnortunityv for the appointment 
of minorities anc women, dual lists bv Citv residence 
will be reauested from open competitive exaninations. 


The C 
Comrai. 
on or 


ity will reavest the “onroe County Civil Service 
ssion to -inecluce minoritv qroun members and woren 


52 
S 
1 examining boards and interviewing committees. 


a 


xII. PROMOTION 


aerasomenctcnie 


A. PROMOTIONAL OPPORTUMITING: 


iy 


2. 


The Affirmative Action Coordinators will neriodically 
review the qualifications of minoritv and female 
emplovees. Fach Cevartment will recommend to the 
Personnel Pureau for trainina or promotion those 
ind@ivia@ual enplovees who are qualified for higher- 
level positions. ‘ 


The Personnel Bureau will be resvonsible for advertisina 
promotionis opportunities to all employees. 


ALLL s TRAINING NID EDUCATION 


A. CAREER DEVELOPMENT s 


1. 


. 


Yhe Personr.21 Bureau shall develop and implement career 
counseling proarans for minority and women employees re= 


garding opportunities and career development proqrams 


offered by the City. The departmental Affirmative Action 


Coorcinators shall assist such emplovees to formulate plang 


for caxeer advancement. 


The Citv shall provide training for management and super- 
visory personnel in Affirmative Action policies and 
principles, Such training will eanip managqenent to deal 
with problems of minorities and women and ather related 
ALFixmative Action problems, . 


XIV. DISSENINATION OF APVIRNATIVE ACTION POLICY 


arent 


A. INTERNAL: 


1. The City Nanaqer will meet with PDenartment Heads at 
least twice a vear to @iscuss the City's “ffirnative 
Action Plan and to reaffirm the Citv's commitment 
to Affirmative Action. 


Department Heads will meet reqularly with subordinate 
level management persennel to Aisseminate Affirmative 
Action policies and procedures. Fach department is 
responsible for developing a mechanism to inform each 
emplovee of the Affirmative Action nolicy. 


The City's Affirmative Action policy will be explained 
in all orientation procrams for new emplovees. 

The Affirmative Action policv will be stressed in 
top-management and supervisory training programs. 


A copy of the City's Affismative Action Plan will be 
available in each Gepartment. 


PXTERNATL s 


Written notification of the Citv's Affirmative Action 
Policy will be sent to local minority and women's 
organizations, all other recruitment sources, and 
temporary help services. 


The Citv shall utilize advertisin,s, nublications, 
postings and other forms of communications and centact 
to disseminate Affirmative Action Policy. Special 
efforts will be made toe Gisseminate Affirmative Action 
Policy through local media proaxrams gearee for minority 
audiences. 


Te Citv's collective barqainina aqreements shall con- 
tain an anti-Ciscrimination clause covering all parts of 
the aqreenent. : ; 
"he phrase, "“Neual Opportunity FEmplover" shall apnear 

on official City letterhead and recruitment literature, 


AV. CONTRACT COMPLIANCE 


A, ALL City contractars, lessors, vendors, and suppliers will 
be sent copies of the Citv's Affirmative Action policy state- 
ment. The City will include non-diserimination clauses in 
all bid documents, contracts and leases, Contractors, 
lessors, vendors and sunopliers shall aqree to connly with 
all state an@ federal ecual employment opportunity laws and 
regulations, and shall submit Cocunentation reqarding eaual 
opportunity and affirmative action as required Or reauested 
by the City. The City wilt dive nreference in the award of 
all contracts and leases to contractors, lessors, venders 
and suppliers who have or particivate in a written Affirmative 
Action Plan, wherever such prefexence is leqal and feasible, 


XVI. INTERNAL AUDIT AND Rrperrime 


A. EVAL VATION s 


“1. The Affirmative Action Officer working with Cepartmental 
Affirmative Action Coordinators will establish a svsterm 
of recording emplovment statistics of all City Aepart- 
ments to deternine whether or net affirmative action 
goals and timetables are heing met, 


The Affirmative Action Officer will ynrepare ane submit 
a quartexyly renort on the status of the affirmative 
action proqram to the Personnel Nivector, Citv Manager, 
Boare of Review, Mayor, anda Council. 


The Affirmative Action Board of Review will evaluate 
Progxyess reports on affirmative action and will 
recomiend to the City Manaqer carrective action where 
there has been unsatisfactory performance, 

° 
Once a vear a connlete ana thoreugh review of denartmertal 
action plans will be conducted by the Affirmative Action 
Officer to assess overall performance, 


APPENDIX “A" 


EXPLANATION 


Appendix A contains the structure for the coals ané timetables 
for the City and departmental Affirmative Action Plans, 


- Box A contains current data and percentaces. 


Box B will contain the percentage and number of replace- 
ments for the first vear. 


Box C will contain the starting fiqure for the beoinning 
of the second year; that is, a total of Boxes A and B. 


Boxes D - J - The wrocess described for Boxes 8B and C will 
be followed for years 2 through 5 and will be reflected in Boxes 
D through J. 
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APPENDIX "B" 


TOR CATEGORIFS 


OFFICTAT LS AND ADMINISTRATORS: Occupations in which emplovecs 
Set broad poileies, e“ercise overall responsibilitv for 
execution of these policies, or direct individual departments 
or special phases of the aqdency's operations, or provide 
specialized consultation ona reqioral, Aistrict or area basis. 
Includes: department heads, bureau chicfs, Civision chicfs, 
Girectors, deputy directors, controllers, examiners, wardens, 
superintendents, unit supervisors, sheriffs, police and fire 
chiefs and inspectors and kindred workers. 


PROFMSSIONALS: Occunations which reouire specialized ane 
theoretical nowledae which is usualiv acenired throuch college 
training or through work experience and other training which 
provides comparable knowledae. Incluces: personnel and labor 
relations workers, social workers, Goctors, psychologists, 
reqistered nurses, econonists, dieticians, lawyers, svsten 
analysts, accountants, engineers, enployment and vocational 
rehabilitation counselors, teachers or instructors, police anc 
fire captains and lieutenants and kindred workers. 


TECINIICTANS: Occupations which reauire a combination of basic 
Scicntiszic or technical knowlee@ge an? manual skill which can he 
obtained through specialized post-secondary, school education or 
throuwjh equivalent on-the-job training. Incluces: computer 
proaranmers and onerators, Craftsmen, survevorxs, licensed 
technicians, (medical, dental, electronic, phvsical sciences), 
assessors, inspectors, police and fire serdeants an? kindred 
workers 


PROTECTIVE, SERVICE WORKNS: Occupations in which workers are 
entrusted with Taser , Satety, security ance pretecticn fron 
Gestructive forces. Includes: police patrol officers, fixe 
fighters, guards, deputy sheriffs, bailiffs, correctional 
officers, detectives, marshals, harbor patrol officers and 
kindred workers. 
PARAPPOFNSSTONALS: Occunations in which workers perform some 
Of the duties of a professional or technician in a supportive 
vole, which usnallv reauire less formal training an¢/or exneri- 
ence normally required for professional or technical status, 
Such positions may fall within an identified pattern of staff 
development and promotion undexy a "New Careers" concept. 
Includes: librarv assistants, research assistants, medical 
aides, child supyvort workers, police auxiliary, welfare service 
aides, recreation assistants, homenakers aides, home health 
aides, and kindred workers. 


OFFICE AMD CLEPTCAL: Occupations in which workers are resvonsi- 
ble for internal and external communication, recording and 


/ 


retrievel of data and/or information and other paper work 
required in an office, Includes: bookkeeapers, messenders, 
office machine operators, clerk-tvpists, stenoqraphers, court 
transeribers, hearing reporters, statistical clerks, ais- 
patchers, license distributors, payroll clerks and kindred 
workers. 


SKILLED CRAPT FORKM™S: Occunations in which workers perform 
Jobs which reauire special manual skill and a throudh and 
comprehensive knowleecde of the processcs involved in the work 
which is acquired through on-the-joh trainina ane experience 
ox through apprenticeshin or other formal trainina programs. 
Includes: mechanics and repaimen, electricians, heavy eauip- 
ment operators, stationary engineers, skille«w machining 
occupations, carpenters, compositors and typesetters and 
kindred workers. 


SERVICE/MAINTEMANCE: Occupations in which workers verfoxm 
duties which result in or contribute to the comfort, con- 
venience, hvagiene or safety of the general public or which 
contribute to the upkeev and care of buildinas, Facilities or 
grounds of public pronvertv. Workers in this qroup may operate 
machinerv. Includes: chauffeurs, laundry and arv cleanina 
operatives, trucl: drivers, bus drivers, gqarace laborers, 
custodial personnel, qardeners and grounckeepers, refuse 
collectors, construction laborers. 


APPENDIX "C" 


The following orqanizational components within the City 
Govexnment structure will be required to establish "depart- 
mental" Affirmative Action Plans: 


e 


Police 

Fire 

Communi.tv Deve loprent 

Parks and Recreation 

Pu). lic Library : 

Buildings and Property Conservation 

Public Works 

City Manaser's Office (to include 
the followina) 


-Program Nevelopment 
-Personnel 

-Finance 

-Lalbor Relations 
-Public Information 
-Law . 

-Courts 
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June 20, 1975 


Fredrick W. Lapple, Executive Director 
Civil Service Comniszion 

County Office Building - Room 209 
Rochester, New York 14614 


Dear lir, Lapple: 


I hereby request you to certify as elizible for permanent 
appointment to the position of Recreation Sector Leader 
4n the City of Rochester the name of Don Bunch. 


Mr. Bunch hes passed the recent civil service examination 
for this position thercby demonstrating he possesses at 
least the minimum merit and fitness to do the Job. in 
addition he has been serving very preductively ard sensi- 
_ tively in the position as a provisional appointee. 


Most importantly, however, Mr. Punch 1s a member of a 
minority croup, ari the only such incmoer to take and pags 
the exam for this position. Pursuant to federal puicelines 
the City of Rochester has formally established a veitten 
affirmative action plan with stated goals for the emdloyment 
of mininority group menbers and women in municipal service. 
The permanent appointment of Mr. Bunch to this position 
would clearly be in furtherance of this plan and these goals. 


Since June 21st is the last day on which to make such an 
appointment, I request that you certify Me. Bunch as 
eligible by 4 o'clock this afternoon. 


Very truly yours, 


- Paul W. Brayer 
DIRECDOR OF PERSONNEL 


- EXHIBIT " 
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NE w YORK 
EXECUTIVE DIRECTOR comes 6 und 3 35 84°75 -comutssioners 
FREDRICK W. LAPPLE fe: GERALD B. HANNA 


209 COUNTY OFFICE BUILDING se ee CHAIRMAN 
39 MAIN STREET WEST 


ROCHESTER, NEW YORK 14614 MICHAEL D, CERAME 
. 


x JOSEPH T. DE VITT 
PHONE 454-7200 EXT. 519 Np ROBERT BD. NELLIS 
(AREA CODE 716) 
GEORGE H. SCHEIBLE 


CIVIL SERVICE COMMISSION AND OFFICE OF PERSONNEL 
AND HUMAN RESOURCES 


dune 20, 1975 


Mr. Paul Brayer 

Personnel Director 

57 City Hall 

Rochester, New York 14614 


Dear Mr. Brayer: 


At 11:21 this morning, I received your letter requesting a certifica- 
tion for Recreation Sector Leader for Donald Bunch to be forewarded to 
your office by 4:00 today. 


In your haste to secure a certification, you may have overlooked the 
provisions of Section 61 of State Civil Service law that requires us to 
certify the three highest scoring eligibles for appointment to one vacancy. 
We have ascertained by phone that you intend to fill two vacancies. 


In accordance with Section 61 of State Civil Service law we are certi- 
fying the four highest standing eligibles to fill two vacancies in the title 
of Recreation Sector Leader. 


We are unable to certify the name of Mr. Bunch because his name is not 
among those eligibles presently certifiable for Ep Oreeet under Section 6] 
of State Civil Service Law. 


Sincerely, 
redrick W. Lapple 
Executive Director 


feck: Cel A Ae Co € ould, = 


BY: Richard B. Osterman 
Manager of Civil Service 
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a a STATES DISTRICT COURT 
ESTERN DISTRICT OF NEW YORK 


in 


THE CITY OF ROCHESTER , Individually, and on behalf 

of Donald Bunch; and DONALD BUNCH, Individually, 

and on behalf of all others similarly situated, 

ORDER. TO 
Plain’ ‘ffs, SHOW CAUSH 


ae 
| ee Seer sane ee 
I< 
| 
| 


VS 
e 


1) THE MONROE COUNTY CIVIL SERVICE COMMISSION Con- 
sisting of GERALD B. HANNA, MICHAEL D. CERAME, 
JOSEPH %. DEVIT?, ROBERT B. NELLIS and GEORGE H. 
SCHEIBLE, Commissioners, and its E:.ecutive Director. 
FREDERICK W. LAPPLE:'and the STATE OF NEW YORK, 


Defendants. 


Upon the verified complaint herein, and the 


‘: f 
| 


| 
| 
| 
i 
| 
| 


attachee e)iidavit of Louis N. Kash, Corporation Counsel of 
the City of Rochester, it is ordered that the Defendants show 
cause before this Court at the United States Courthouse, 
Street, Rochester, New York on Juey poh, , SOT at AG: 

on or soon thereafter as Counsel may be heard, why this Court 
should not grant the following relief: 

1..f preliminary injunction restraining and 
enjoining the Defendants, and each of them, and their successors 
in office, and all their employees and others acting for then. 
or in concert with them, from taking any action to disturb in 
any way the present status of the Plaintiff Donald Bunch as a 


provisional employee of the City of Rochester in the position of 


ee ees 


’ recreation sector leader, including without limitation any failure: 
or refusal by the Defendants to certify the payroll of Donald 


Bunch in such position or any attempt by the Defendants to 


: | BEST GOPY_ aA: 


3. 


declare such position vacant and to fill it with another person, 
l}pending final judgment on the haeuas in this action. 
Mots turther—orderecs—sutticrent reason tneres 
-|) appearing, that the Defendants, and each of them, and 
successors in office, and all their employees others acting 
for them or in concert with them, are t orarily restrained 
from taking any action to distu n any way the present status 
of the Plaintiff Donald ch as a provisional employee of the 
City of Rochester-th the position of recrcation sector Leader, 
* pending the determination by this Court of the 
moti for a preliminary aa asians brought on by this Order to 
semant—theentry—of-an-appropritte—order—thenesn. 
It is further ordered that service of this Order 
to Show Cause and the paper upon which it is granted shall be 
made upon the defendants on or before Jue y 4 y 2975, By 


David Fy Probst. 


[sf 4 YakoLd Pfeere 
WAROLD P. . BURKE 
DISTRICT JUDGE 


DATED: July S , 1975 


| 
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UNITED STATES DISTRICT ‘COURT 

WESTERN DISTRICT OF NEW YORK 

Mn icmnueemee Ge ee 
THE CITY OF ROCHESTER, Individually, and on behalf 


of Donald Bunch; and DONALD BUNCH » Individually, 
and on behalf of all others Similarly situated, 


“AFFIDAVIT 


Plaintiffs, 
vs. 
THE MONROE COUNTY CIVIL SERVICE COMMISSION Consisting 
of GERALD B. HANNA, MICHAEL D. CERAME, JOSEPH 
DEVITT, ROBERT B. NELLIS and GEORGE H. SCHEIBLE, 


Commissioners, and its Executive Director, FREDERICK 
W. LAPPLE; and the STATE oF NEW YORK, 


Louis N, Kash, being duly sworn, deposes and says: 

1. I am an attorney and Counselor—At-Law, duly licensed 
to pracvice my rretosuian in the State of New York, and am admitted to 
practice before the United States District Court for the Western District 
of New York. I am the Corporation Counsel of the City of Rochester. 

2, This affidavit is made in support of the attached 


Order to Show Cause and the temporary restraining order contained therein, 


3. The Plaintiffs have brought this action for a declaratory 


Judgment and a permanent injunction on the grounds that Section 61 of the 
New York State Civil Service Law violates the protection against racial 
discrimination guaranteed by the Fourteenth Amendment to the United States 
Constitution, and that said Section 61 unlawfully obstructs the effective 
implementation by the City of Rochester of its Affirmative Action Plan to 
recruit : hire and promote minority group members established pursuant to 
Title VII of the United States Civil Rights Act of 1964 as amended by the 
Equal Employment Opportunity Act of 1972 ana the regulations promulgated 


thereunder, 


~o. 


4, Said Section 61 requires the Defendant Monroe County 
Civil Service Commission to certify as eligible for permanent appointment 
to any position in public employment only the three persons with the highest 
rank on a civil service examination given for a particular position. The 
effect of Section 61 is to eliminate from potential public employment all 
those individuals who have taken and passed a civil service examination 
but who have not placed among the top three examinees. A disproportionate 
number of minority group members fail to place among the top three examinees, 
although they have demonstrated minimum merit and fitness by taking and 
passing an exam. Thus , Section 61 operates, without sufficient good reason, 
to prevent the public employment of a sipnificant number of qualified 
minority group members. 

5, The Plaintiff Donald Bunch is 4n the situation described 
4n Paragraph 4 above. As a minority group member, he took a civil service 
examination for the position of recreation sector leader in the City of 
Rochester, and passed said examination but did.not place among the top three 
examinees. In addition, Mr. Bunch has been serving very effectively for 
several months as a recreation sector leader in a provisional (i.e. non- 
penne) capacity, and is still so serving. Thus, there is no question 
that he is qualified to do the job. However, the Monroe County Civil 
Service Conmission, follow..g Section 61 of the Civil Service Law, has 
refused to certify Mr. Bunch for permanent appointment as a recreation sector | 
leader. it is this refusal that has given rise to this law suit. 


6. The temporary restraining order (and preliminary injunc- 


tion) sought herein would merely preserve the status quo by keeping the 


Plaintiff Donald Bunch in his present position as a recreation sector leader 


and statutory issues raised in this action. Nothing in the proposed 
temporary restraining order (or preliminary injunction) would grant the 
ultimate relief requested in the complaint. Thus, the Defendants are in no 


way prejudiced or harmed. However, it is clear that if the temporary 


on a provisional basis pending final determination of the constitutional 
§ 
| 


restraining order is not granted, the Plaintiff Bunch will be removed from 
his present job and the Defendants will have secured their ultimate objectives 
before the issues are even tried. Clearly, the Plaintiff Bunch will be 
irreparably harmed. In fact, the Defendant Monroe County Civil Service 
Commission has ~- as of this date (July 2, 1975) -- refused to approve the 
Plaintiff Bunch's continued employment on a iu sional basis. 


Tk The reason why this Grace to Show Cause is being 


ee 


Sought is to obtain a temporary restraining order and to biing on the mot:ion 
for a preliminary injunction as quickly as possible, in view of the 
Defendant Monroe County Civil Service Commission's refusal to allow the 


Plaintiff Bunch to continue in his present position on a provisional basis. 


AEs Oe OR ee, NOR EINE Oe 


8, No notice to the Defendants herein of this request for 
a temporary restraining order should be required for the reasons that 


the temporary restraining order will not in any way prejudice or harm 


a ess BN eS Re 


the Defendants, and also that the Defendants only informed the Plaintiff oy 
of Rochester today (July 2, 1975) that the Defendants do not intend to 
allow the Plaintiff Bunch to continue in his present position provisionally 


and will not allow the Plaintiff Bunch to receive his paycheck on payday 


Seen nS rice 


Tovis W. : Kash ” 


tomorrow. (July 3, 1975). 


+ Se care em wee amet - sentence 


Sworn to before me this 


M. BERNICE Mac Aete, 
UP BERN eo Le 
eas oe 

SAN ete tds Ue oa ee 
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UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF NEW YORK 


THE CITY OF ROCHESTER, Individually 
and on behalf of Donald Bunch; and DONALD 
| RUNCH, Individually, and on behalf of all 
, others similarly situated, 
Plaintiffs, 
MOTION TO 

-VS- DISMISS AND 

‘ VACATE ORDER 
1 THE MONROE COUNTY CIVIL SERVICE TO SHOW CAUSE 
COMMISSION consisting of GERALD RB. 
, HANNA, MICHAEL D, CERAME, JOSEPH Civil Action 
! T. DEVITT, ROPERT 2. NELLIS and File No. 75-266 
» GEORGE H. SCHEIELE, Commissioners 
i and its Executive Director, FREDERICK 
. W. LAPPLE; and the STATE OF NEW YORK, 


Defendants. 


Upon the attached opposing ailidavit of Joseph Cc. Pilato, 
Deputy County Attorney, of Counsel for the Monroe County Civil Service 
: Commission, the above defendant hereby moves this Court pursuant to 
Rule 12 (b) of the Federal Rules of Civil Procedure, Title 28 USCA, to 
i dismiss and vacate an Order to Show Cause and Preliminary Injunction 
! signed by the Honorable Harold P. Burke, District Judge for the Western 
District of New York dated July 3, 1975 in the above entitled proceeding 
and further for an order to dismiss the summons and complaint of the 
same entitled action, while reserving all rights of the defendant Monroe 
County Civil Service Commission to answer. affirmative defenses and 


counterclaims, on the following grounds: 


1. Plaintiffs have failed to state a cause of action upon which 


relief can be granted. 


2. Plaintiffs have no standing to institute this action 


3. Plaintiff The City of Rochester lacks the capacity to both sue 


as an individual party and at the same time to represent plaintiff Donald 


4, Plaintiffs have failed to allege any facts which would entitle 
; them to preliminary injunctive relief nor have they shown any likelihood of 


Success on the merits, nor irreparable harm. 


| 
| Bunch. 
| 
: 
| 
| 
| 


5. That the attendant pleadings to the Order to Show Cause are 


fatally defective in that there is no supporting affidavit by the named plaintiff 


: [Tonald Punch, merely the hearsay affidavit of Louis N. Vash. 


6. That the defendant Monroe County Civil Service Cornmission 
is being irreparably harmed and caused to violate the New York State Civil 
Service Law and the rights of those individuals who qualify for the position 
provisionally held by the plaintiff Donald Bunch and is thwarted in the per- 


formance of its duty to the community and general public at large. 


WHEREFORE, defendant Monroe County Civil Service Commission 
\H ; i 
respectfully requests this Court to vacate the aforesaid Order to Show Cause 
| and dismiss the Preliminary Injunction currently in effect and the dismissal 


of the main cause of action and for such further relief as to this Court may - 


seem just and proper. 


Attorney for Defendant 

Monroe County Civil 

Service Commission 

JOSEPH C. PILATO, of Counsel 
Office & P. O. Address 

307 County Office Building 
Rochester, New York 14614 
Telephone: (716) 428-5280 


| 
| 
| 
| WILLIAM J. STEVENS | 


UNITED STATES DISTRICT COURT . 
FOR THE WESTERN DISTRiCT OF NEW YORK 


——— 


THE CITY OF ROCHESTER, Individually 
and on behalf of Donald Punch; and DONALD 
BUNCH, Individually, and on bchalf of all 
others similarly situated, 


Plaintiffs, 
-VS- AFFIDAVIT 
THE MONROE COUNTY CIVIL SERVICE 
; COMMISSION consisting of GERALD R, 
| HANNA, MICHAEL D. CERAME, JOSEPH 
T, DEVITT, ROBERT RNELLIS and 
GEORGE H, SCHEIPRLE, Commissioners 
and its Executive Director, FREDERICK 
_ W. LAPPLE; and the STATE OF NEW YORK, 


Defendants. 


, STATE OF NEW YORK 
- COUNTY OF MONROE 
|. CITY OF ROCHESTER 


JOSEPH C. PILATO, being duly sworn, deposes and says: 


1. That Iam an attorney and counsellor at law duly licensed 
to practice my prefession in the State of New York and am admitted to 
; Practice before the United States District Court for the Western District of 


New York. 


| 
| 


2 ThatI am currently employed in the Monroe County Attorney's 
office which is the legal and lawful representative of the defendant Monroe 


'j County Civil Service Commission. 


8. That this affidavit is made in support of the attached motion 


to vacate and dismiss the order to Show cause already before this Court. 


4. That this Court lacks sufficient jurisdiction of the parties 
and subject matter in that Rule 17 (a) cf the Federal Rules of Civil Procedure 


requires as follows: 


"An action shall be prosecuted in the name of the party 
who by substantive law as the right sought to be enforced. " 


U.S. v. St. Regis Paper Company, 106 F. Supp. 286; 
Doherty v. Mutual Warehouse Company, 245 F. 2d 609 


The plaintiff The City of Rochester has alleged in its supporting affidavit of 
the order to show cause no substantive right or interest under State law or 
Federal law and is therefore not a reai-party in interest. In addition, there 
is no Supporting affidavit by the plaintiff Donald Bunch and no allegation of 
facts sufficient under the Federal Rules of Procedure for the granting of 


the extraordinary relief requested. 


5. That Title 28 USC §1359 states: 


“A district court shall not have jurisdiction over a civil 
action in which any party by assiynv-ent or otherwise 
has been improperly or collisively made or joined to 
invoke the jurisdiction of such court." 


_ That the plaintiff The City of Rochester has so improperly joined the 


| 
: 
' 
| 
! 


| plaintiff Donald Punch and further that the plaintiff The City of Rochester 


is a potential adverse party in which case its allegation of representiny the 


plaintiff Donald Bunch violates Rule 28 (a) of the Federal Rules of Civil 


Procedure. 


6. That the affidavit used to obtain the within order to show 


cause was fatally defective and insufficient in that it did not allege facts 


which would show irreparable harm to The City of Rochester. necessitate 
the extraordinary relief of preliminary injunction, and did not state a 


basis nor facts sufficient to show standing to pursue said relief. 


7. That the granting of said order to show cause and prelim- 
inary injunction was improper in that it adversely affects those individuals 
who would be entitled to fill the above mentioned titled position, causes the 
Monroe Chuy Civil Service Commission to be in violation of § 6] of the 


New York State Civil Service Law and be liable both to the New York State 


Civil Service Commission and any affected individual. That, in addition, 


' the freezing of an individual in said pos’tiva ‘n violation of New York State 
law does irreparable harm to all employees subject to Civil Service Law 


and the community at large pursuant to the legislative intent of said law. 


8. That the plaintiff The City of Rochester is the appointing 
authority for the job title which is the subject of the above entitled action 
and as such cannot be a party to this proceeding and at the same time 
repverent fairly and completely the rights of the alleged plaintiff Donald 


‘}} Bunch. 


9. That said order to show cause should be vacated as well as 
the dismissal of all above entitled papers and proceedings in vievr of the 
- misstatement of the capacity of Donald Bunch in that said title clearly 
implies a class action by Donald Bunch and indirectiy a class action by 
| The City of Rochester. That Rule 23 of the Federal Rules of Civil Pro- 
_ cedure’ §§ (a) and (b) define the bases in law for a class action and that 
- neither the allegations contained in the supporting affidavit nor the alleja- 


; tions contained in the alleged summons and complaint satisfy this rule. 


conp/p Aw 7 : 
10. That the caudsof action atiendant to the order to show cause 


‘ and served upon the defendant Monroe County Civil Service Commission fails 
to state a cause of action upon which relief may be granted to the plaintiffs : 
and further does not satisfy the requirements of jurisdiction and standing 
and is on its face fatally defective and must be of force summarily dismissed. 

1]. That all pleadings were served improperly upon the defendant — 
Monroe County Civil Service Commission without notice and without rostiticas: 
tion in law or fact for the relief requested. 

WHEREFORE, your deponent prays for anorder that this Court | 


vacate the aforesaid order to show cause, dismiss the preliminary injunction. | | 


ag. - 


e 


| and further dismiss the Summons and complaint attendant to the above 


entitled action and for such further relief as to this Court may seem just 


and proper, 


Sworn to before me this 


MH akay of July, 1975, 


MARY C. HENDRIX 
WOTARY PUCIIC, Sitt> of if Y., Monroe County 
Wet. .5 3 the th A 1. 7 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 
SESE ice ser ieivrne loan ela Wotarcal tics eRe Soni saluchan uN Suc a Ol eu 
THE CITY OF ROCHESTER, Individually, and on behalf of 
Donald Bunch; and DONALD BUNCH, individually, and on 
behalf of ail others similarly situated, . 
Plaintiffs, SEED. 
vs. : Civil Action 
No. 75-266 
THE MONROE COUNTY CIVIL SERVICE COMMISSION Consisting 
of GERALD B. HANNA, MICHAEL D. CERAME, JOSEPH T. DEVITT, 
ROBERT B. NELLIS and GEORGE H. SCHEIBLE, Commissioners, 
and its Executive Director, FREDERICK W. LAPPLE; and 
the STATE OF NEW YORK, 
wees , Defendants. 


heen eee apeetpreprrusaten 


Paul W. Brayer and H. Brent Matthewson, being duly sworn, 


‘depose and say: 

| 1. Paul W. Brayer is the duly appointed Personnel Director 
of the City of Rochester; H. Brent Matthewson is the duly appointed 
Affirmative Action Officer of the City of Rochester. Both deponents make 
this affidavit in support of the motion for a preliminary injunction herein. 

2, The purpose of this affidavit is to provide the Court 
with a sample of statistics supporting the Plaintiffs' claim that Section 61 
of the New York State Civil Service Law has an unlawful disparate effect on 
minority group members as stated more fully in paragraphs 12, 13 and 14 of 
the complaint. 

Se In the most recent civil service examination for permanent 
appointment to the position of Recreation Sector Leader, the one minority | 
group member who took and passed the exam did not place in the top three | 

| 
| 
{ 


examinees and therefore is not eligible for permanent appointment to the 


position. Significantly, this particular person had already demonstrated 


minimm merit and fitness for vhe position by ne provisionally in the 
position to the complete satisfaction of his supervisors ard superiors. 

4,- In the most recent civil service examination for 
permanent appointment to the position of Recreation Leader I, the two 
minority group members who took and passed the exam did not place in the top 
three examinees and therefore are not elig'ble for permanent appointment to 
the position. 

5. In the most recent civil service examination for 
permanent appointment to the position of Recreation Leader II, the cne 
minority group member who took and passed the exam did not place in the top 

. three examinees and therefore is not eligible for permanent appointment to 
the position. i‘ 
| 6. Presently in the Department of Parks and Recreation 
2 the City of Rochester there are ten positions of Recreation Sector Leader; ; 
not one of those positions is permanently filled by a minority group member. 


7. Presently in the Department of Parks and Recreation 


vewrene es a! 


of the City of Rochester there are twenty-seven positions of Recreation 
Leader II; and only one is permanently filled by a minority group-member. 

8. Presently in the Department of Parks and Recreation 
of the City of Rochester there are thirty--one positions of Recreation 
Leader I; and only one is permanently filled by a minority group member. 

9. Bren though these statistics provide only a‘ sampling 
-of-the results of the most recent civil service examination, they demonstrate 


that members of minority groups, although they take and pass the exams, are 


ee ey 


| 
| 


-3- 


_ not eligible to be peeenenkiy appointed to positions of public employment. 
We believe this impact of the operation of Section 61 of the Civil Service 
Law is both unconstitutional and in violation of the United States Civil 
Rights Act of 1964 as amended by the Equal Employment Opportunity Act of 
1972. | 

10. We wish to bring to the Court's attention that we, as 
officers cv the City of Rochester, do not have access to further statistics 


at this time because such statistics are in the custody and possession of 


the Defendant Monroe County Civil Service Commission. 


Paul W. Brayer 


Bot hehe 


H. Brent Matthewson 


Sworn to before me this 


(4 aay &Abtl eg» 1975. 
: eof al a 
f Lar 


Louis N. Kash 


NETARY PUBLIC, State of N. Y., Monr Cy 
fly Commission expires March 30, 39.. ‘S 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


THE CITY OF ROCHESTER, Inaividually, and on behalf 
of Donald Bunch; and DONALD BUNCH, Individually, 
and on behalf of all others similarly situated, AFFIDAVIT 


ve Plaintiffs, Civil Action 


No. 75-266 


THE MONROE COUNTY CIVIL SERVICE COMMISSION Consisting 
of GERALD B. HANNA, MICHAEL D, CERAME, JOSEPH T. DEVITT, 
ROBERT B. NELLIS and GEORGE H. SCHEIBLE, Commissioners, 
and its Executive Director, FREDERICK W. LAPPLE; and 
the STATE OF NEW YORK, 
a - Defendants. 


~~ 


Jeffrey Swain, being duly sworn deposes and says: 


» I am the duly appointed Commissioner of Parks and 
Recreation of the City of Rochester, and as such am charged with the duty 
and responsibility of managing the faciiities and programs of the Department 
of Parks and Recreation and have the power and authority to appoint persons 
to positions of public employment in the Department. x make this affidavit 
in support of the motion for a preliminary injunction herein. 

2. The Department of Parks and Recreation has for 

Recreation Sector Leaders. Each Recreation Sector Leader is responsible 

ee supervising recreation centers, activities and personnel in one sector 
of the City; each sector is approximately the size of one-quarter of the City. 
Therefore, the job of Recreation Sector Leader is a full-time job covering, 
several recreation centers, a great variety of recreation activities and a 
geographic area of several square miles. It requires supervision of 
30 to 40 lower grade personnel. It also requires constant contact with 
community members and groups of all ages, inte-ests and backgrounds. It is 
one of the key positions in the Department of Parks and Recreation. 

3. Donald Bunch, one of the Plaintiffs herein, has been 


‘serving in a provisional capacity in the position of Recreation Sector Leader 


mT, 


~ 


2. 


‘for approximately 1 1/2 years. In my opinion, and the opinion of ny 
predecessors, he has been an adequate and effective employee in this 
position. | 

y, “Presently, the Plaintiff Bunch is not serving as a 
Recreai ion Sector Leader because of the refusal of the Defendant Monroe 
County Civil Service Conmission to certify him as eligible for permanent 
appointment to that position. I have not appointed any other person to 
fill that position. I believe that Section 61 of the New York State Civil 


Service Law has an unlawful disparate effect on minority group members, 


and particularly on Mr. Bunch, as stated more fully in paragraphs 12, 13 
a and 14 of the complaint. 
5. However, it is critical and essential that the position 
- of Recreation Sector Leader held by Mr. Bunch until recently be filled by 
a qualified individual at the earliest possible moment. It will be difficult, ' 
if not impossible, to operate the recreation program of the City of Rochester 
effectively in the particular sector involved without filling the position of 
Recreation Sector Leader. Although I am ide eats to supervise and 
operate the sector through the partial assistance of nike eee ; 
this method of operation cannot centinue without causing serious harm to the 
awothew sectors by thie wee the full-time supervision of choke own 
Recreation Sector Leader#, 


6. I am reluctant to appoint anyone other than Mr. Bunch 


to the vacant position of Recreation Sector Leader permanently because, once 
that is done, there will be no position of Recreation Sector Leader available 


for Mr. Bunch should he win this lawsuit. Consequently, Mr. Bunch could 


| 
Na 


Sworn to before me this 


ih. an ot fit is 1975. 
Lo ‘ 


<a 


Notary Public 
Lovis N. Kash 


NOTARY FUDD, Siste of N.Y. Morrae_ Co. 
My Commissive eapucs March 30, AE 


lel 


Jeffirad 


HY 


| UNITED STATES DISTRICT COURT 


WESTERN DISTRICT OF NEW YORK 


Ce ee ee Ee 


of Donald Bunch; and DONALD BUNCH, Individually, 
land on behalf of all others similarly situated, 


| 
il 


, 
| THE CITY OF ROCHESTER, Individually, and on behalf 


Plaintiffs, AFFIDAVIT 

OPPOSING 
| VS. Ol PRELIM: NARY 
| INJUNCTION 
I THE MONROE COUNTY CIVIL SERVICE COMMISSION, 
iConsisting of GERALD B. HANNA, MICHAEL D. CERAME, 
| JOSEPH T, DEVITT, ROBERT B. NELLIS and GEORGE H. 
bee eee Commissioners, and its Executive Director, 
FREDERICK W. LAPPLE: and the STATE OF NEW YORK, 

Civil Action 

Defendants. No. 75-266 


oe eee ania 


STATE OF NEW YORK 
COUNTY OF MONROE ) SS.: 
CITY OF ROCHESTER ) 


PAUL O. HARRISON, being duly sworn, deposes and 
upon information and belief, as follows: 
1. That your deponent is an Assistant Attorney 


Louis J. Lefkowitz, Attorney General 


\ 
} 
i 


of the State of New York, attorney of record for the STATE OF 
NEW YORK, named as a defendant herein. 

| 2. That your deponent makes this affidavit as 

| ounsel on behalf of said defendant in opposition to the 
plaintiffs’ request for a preliminary injunction and a permanent 


linjunct ion herein; however, reserving all rights to move against 


| 
land to answer the complaint herein. 


| 


SF 


Page 2 

3, That as appears from the Complaint herein, the 
plaintiffs are asking that a State Statute, New York Civil Service 
lLaw, Section 61, be declared violative of the Fourteenth Amendment 
‘leo the Constitution of the United States and of the Civil Rights 
act of 1964 as amended by the Economic Opportunity Act of 1972, 
| and that the acts of state officers and others acting for them 
jez in concert with them in enforcing the provisions of New York 
ICivil Service Law, Section 61, in pursuance of the duties imposed 


lupon them by said Statute be permanently enjoined; and that 


| during the pendency of this action for permanent injunction, cha 


uch acts of the state officers and others be preliminarily 
enjoined. 
4. That upon the foregoing, and by reason of 
l2s U.S.C. §2281 a single-judge District Court is without juris- 
diction to grant either the interlocutory or the permanent 
| injunction prayed for. 
| WHEREFORE, this Court should deny the plaintiffs‘ 


Ve 


PAUL 0. HARRISON 


|request for injunctive relief. 
| 


age day of July, eis 


Liz 96 ea heel roa 


we 
Notary Public 


| 
|Sworn to ; pete me this 
| 


| 

! ALMA A. GOODSITE 

| NOTARY PUBLIC, State of N. Y., Monroe County 
_ My Commission Expires March 30, 19 ye 


alll, 
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UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF NEW YORK 


acne ee Ot RTECS TEATS TIE 


THE CITY OF ROCHESTER, Individually ai.d on behalf 
Of Donald Bunch; and DONALD BUNCH, Individually 
and on behalf of all others sinilarly situated, 

Plaintiffs, 

ANSWER 
VR 

THE MONROE COUNTY CIVIL SERVICE COMMISSION con- Civil Action 
8isting of GERALD B. HANNA, NICHAEL D. CERANE, File No. 
JOSEPH T., DEVITT, ROBDRT B. NELLIS and GEORGE 
H. SCHEIBLE, Commissioners and its Executive 75-266 
Director, FREDERICK W. LAPPLE; and the STATE OF 
NEW YORK, 

Defendants. 
Ea SUR Ic cnet cu cc ehe cine a anes MeO Siietiatsiet ie Sun ane eer ace 

TO the above named Plaintiffs; the above named defen- 
dants through the Monroe County Attorney's Office, Joseph C. 
Pilato, of Counsel, as and for their Answer, hereby allege as 
follows: 

1. Admits so much of the allegations contained in the 
paragraphs of the Plaintiffs' complaint, designated, "2", “4%, 
"5", ha Auge "3", "9", #73" and e724. 

2. Lacks sufficient information to form a belief as 
to the allegations contained in the paragraphs of the Plaintiffs' 
complaint designated, "3", “6" and "10". 

3. Denies cach and every allegation contained in the 
paragraphs of the Plaintiffs' complaint designated, "1", "13" 
and “14". 

4. Denies each and every allegation contained in the 


Plaintiffs‘ complaint not heretofore specifically admitted. 
AS AND FOR A FIRST AFFIRMATIVE DEFENSE 


5. he Monroe County Civil Service Commission and its 
Executive Director and Commissioners, all above named, have at 


all times hereinafter named complied with all of the requisites, 


rules, regulations and lawa of the State of New york, and of the 


eg ine nemenenrenan eer senna <a “aa 
2 enema pean ae ema SRNR RR I RE ER 


ccna eeenmenecee cena eee tL LEA CCC A Ce 


United States and further pursuant to those laws have faithfully, 
fairly and accurately applied those laws in all cases and speci- 
fically to the instances raised by the Plaintiff in this action. 

6. That the above named Commissioners and Executive 
Director of the Monroe County Civil Service Commission maintain 
an office at 209 County Office Building, Rochester, New York 
14614. 

7. That Plaintiffs have failed to state a cause of 


action upon which relief can be granted. 
AS AND FOR A SECOND AFFIRMATIVE DEFENSE 


8. That the Defendants repeat and reallege as if 
fully set forth each and every allegation contained in Plain- 
tiffs' complaint as admitted by Defendants and further as desig~ 
nated in paragraphs “5" = "7" inclusive. 

9. That the Plaintiffs have no standing to institute 


this action. 
AS AND FOR A THIRD AFFIRMATIVE DEFENSE 


10. Repeats and realleges each and every allegation 
as if fully set forth designated paragraph "8", and all allega- 
tions of Defendants specifically admitted above. 

11. ‘That upon information and belicf the Plaintifé, 
City of Rochester, has been guilty of many acts of discrimina- 
tion against minority individuals, in the past and this con- 
tinues to the present time. 

12. That the Plaintiff, City of Rochoster, has itself 


failed through its own inaction to effectively implement the af- ; 


firmative action plan which is annexed to the complair.t before 


this Court. 
13. That therefor the Plaintiff, City of Rochester, 


is an adverse party and liable in damages and other legal 


Qe 


remedies to the Plaintiff, Donald Bunch, and by their joinder as 


{ 
equal plaintiffs havea effectively denied proper remedies to the 
| Plaintiff, Donald Bunch, and also effectively denied defenses to 


: @ll of the above named Defendants. 
| : AS AND FOR A FOURTH AFFIRMATIVE DEFENSE 


14, The Plaintiffs have failed in thoir complaint to 
allege any acts which would entitle them to the relief requested 


{ 

| 

| and in fact their cause of action is without basis or merit. vr 
| AS AND FOR A FIFTH AFFIRMATIVE DEFENSE 

| 

| 

| 


15. Repeats and realleges each and every allegation 
Contained in paragraph "10" as if fully set forth. 


| 16. That among the individuals who took the examina- 


tion which formed the basis for the certificatién and civil ser- 
vice list, which purports to be the basis of this Court action, 
there were two individuals both women who placed in the top three 
of said civil service test. 

. 17. That women are among those classes of individuals 

which the 14th Amendment of the United States Constitution and 

the Constitution of the State of New york and the Equal Employ-~ \ 

, Ment Acts of both the New york State and United States Government, 

as well as the Civil Rights Act of 1964, as amended, by the Eco~ 

; nomic Opportunity Act of 1970, secks to protect. 

i 16. That women also are included in the affirmative 
action plan as delineated in the exhibits next to the Plaintiffs' 


complaint. 


19. That contrary to the allegations of the Plain~ 


action in the present seek to discriminate against those two 


! 

! 

i 

| 

| tiffs* complaint, their actions in the past and this cause of 
{ 

| women above named, as well as all Bimilarly situated minority 
| 


individuals placed above the Plaintiff, Donald Bunch. 


aja 


20. That the actions of tha Plaintif¢ in instituting 
this cause of action are a direct violation of the laws and 


Statutes of the State of New york and the laws and statutes of 


the United States Government as above delineated. 


AS AND FOR A SIXTH AFFIRMATIVE DOFENSE 


21. Repeats and realleges each and every allegation 
contained in paragraph "10" ag if fully set forth. 

22. That both Plaintiffs are barred fron maintaining 
this action by their failure to object to any of the questions 
On the exam which forms the basis of this action, that their 
failure to apply for exempt status for this position and their 
failure to avail themselves of existing New york State Law and 
administrative relief; that therefore the Plaintiffs are impro- 
Perly before this Court and have failed to state a Federal 


Question. 


’ 


AS AND FOR A COUNTERCLAIM ON BEHALF OF 
THE ABOVE WAMED DEFENDANTS 
23. The abova named Defendants, Monroe County Civil 
Service Commission, had been compelicd by virtue of this sano 
Cause of action to expend monies and suffer varicus costs, in=- 
Conveniences and disruption of their normal and usual operation. 
24. That the above losses are caused s0lely by the 
actions of the Plaintiffs ie the proceeding, who have acted 
without any basis in law or fact. 
25. The above named Plaintiffs are, therefore, liable 
to the Defendants for all costs and injuries incurred. 


WHEREFORE, Defendants, Monroe County Civil Service 
Comission consisting of Gerald B. Hanna, Michael pD. Cerame, 
Joseph T. Devitt, Robert B. Nellis and George H. Scheible, 


Commissioners and its Executive Director, Frederick W. Lapple, 


respectfully request this Court to vacate any orders to show 
Cause, and forther to dismiss the above entitled cause of action 
and for compensation for losses as alleged in its counterclain, 
and for such further relief as to this Court may seem just and 


proper, 


Z. 


y fOSEPH C. PILATO 


se J. STEVENS 
Monroe County Attorney 
JOSEPH C, PILATO, of Counsel 
307 County Office Building 
Rochester, New York 14614 


STATE OF NEW YORK) 
COUNTY OF MONROE ) SS. 
CiTy OF ROCHESTER) 

JOSEPH C. PILATO, being duly sworn, says that he is 
Of Counsel for the Defendants above named. He has read the 
foregoing Answer and the allegations contained therein are true 
to his knowledge, except those stated to be upon information and 


belief, and as to those he believes them to be true. 


a cae ae 


me Cc. PITATO 


Sworn to before me this 


Zia, day of July, 1975 


W72 a 


MARY C. HENDRIX 
NOTARY PUBLIC, State o: 1 ¥., Monroe Cou 


: rite 


UNITID CTATLOS PYESTRrIcT couRT 
WESTERN DISTRICT OF NEW YORK 


THE CITY CF ROCHESTER, Individually 

and on behnlf of Donnld Punch; and 
DOKALD BUNCH, Individually, and on behalr 
of all others similarly situated, 


Plaintiffs 


TRE MONROE COUNTY CIVIL SERVICE 
COMMISSION consisting of GERALD B, 
TUNA, MICHALL 5, CERANE, JOSEDR 

T. DEVIET, FOBERT BR, NELLIS and 
GRORGS EH. SCIEIDLE, Comaiasioners 

and its Executive Director, FREDERICK 
W. LAPPLE; and the STATE OP NEW YORK, 


Defendants 


Louis N. Kash 

Corporation counsel, City of kochester 
46 city Mall 

Rochester, N.Y. L4G14 

Attorney for plaintiffs 


William J. Stevens 

307 County Office huilding 

Rochester, M.Y. 14614 

Attorney for Monree County Civil Service 
Comission 


Paul O. Harrison 

Assistant Attorney Gensral of New York 
65 Broad Street 
Attorney for State of New York 


Daan Braveman 

60 West Main Street 

Rochester, N.Y. 14614 

Attomey for applicants to intervene 
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The complaint herein was filed July 3, 1975. ° 
The plaintiffs acek a declaratory judgment that Section 61 
of tha New York State Civil Service Law violates the 
Fourteenth Amendment of the united States Constitution and 
the United States Civil Rights Act of 1964 as amended by 
the Economic Opportunity Act of 1972 to the extent that it 
Giscriminates against the promotion and appointment of 
minority group members to permanent positions of public 
employment, and to the extent that it obstructs unlawfully 
the effective implementation of the city's affirmative 
action plan and an order restraining and enjoining the 
defendants from enforcing the provisions of Section 61 
of the New York State Civil Service Law to the extent that 
said Section requires permanent appointment or promotion to 
positions of public employment only from among the three 
highest standing persons who have taken and passed a 
competitive civil service examination. 

The plaintiffe applied for and obtained an order 
to shaw cause dated July 3, 1975 why this court should not 
grant a preliminary injunction, 


The matter came on for argument before this 


court on July 14, 1975 and was finally submitted for decision 


On August 7, 1975 upon written memoranda, 
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This court finds that there is no showing that 


a fe SINE IE LTT aN SSO Ne A> som serene 


the plaintiffe are likely to suceced in this action, nor 


‘ 


is there any showing that the plaintiffs will be irreparably 


Se 3S 


harmed 1f a preliminary injunction does not issue. 

The application for a preliminary injunction ia 
denied. 

By motion filed July 14, 1975 the Honroe County 
Civil Service Commission moves to dismies the action uven 
grounds specifically stated in the motion. 

The motion to dinmisa the action is denied, 

By notice of motion filed August 25, 1975, 
Josephine Williams and Jomes Hunter move for an order 
permitting then to intervene an plaintiffs, The matter 
came on for argument on September 8, 1975 ana was submitted 
Boptember 29, 1975 on written memoranda. 

The intervention would severely delay, prejudica 
and interfere with the adjudication of the rights of the 
original parties in thia action, 

The motion to intervene ie in all respects Genied. 

ALL OF THE AZOVE IS sO ORDERED. 


Cowes 2 Cork 


FAROLD P. BURKE 
United States District Judge 


February _// _, 1976. 
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. UNTTED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


THE CITY OF ROCHESTER, Individually and on 
behalf Gf DONALD BUNCH: and BONALD BUNCH, 
Individually and on behalf of all othcrs 
similerly situated, 


Plaintitts., 


NOVICE OF APPFAL 
THE MOWROG COUNTY CIVIL SIERVICE COMMISSION Pn Mee ya, reese 
consistine of GERALD B. HANKA, MICHAEL D. 
CERAME , JOSEPH T NEVITT, ROCERT @. NELLIS 
and GEORGE H. SCHELBLE, Commissioners and its 
Executive Director, FREDERICK W, LAPPLE: 

and the STATE OF NEW YORK, 


CIVIL 75-266 


Defendants. 
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Notice is hereby given that THE CITY OF ROCHESTER, 

Individually and on behalf ef DONALD BUNCH; and DONALD BUNCH, 
. Individually and on behalf of all others similarly situated, 

plaintiffs above named, hereby appeal to the United States 

Court of Appeals for the Second Circuit from the decision 
“and order denying plaintiffs' application for a preliminary 
‘injunction entered in this action on the 13th day of February, 
1976. 

Dated: Rochester, New York 


March J, 1976 


ae es oe ca ooo 


cours N. KASH © 
Corporation Counsel 

City of Rochester 

46 City Halt 

Rochester, New York 14614 
Attorney for Plaintiffs 
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CERTIFICATE OF SERVICE 


I hereby certify that on the 28th day of May, 1976, 


I served the foregoing Appendix upon counsel for the Appellees, 


by causing copies to be mailed, postage prepaid, to: 


Joseph C. Pilato, Esq. 

Deputy County Attorney 

307 County Office Building 
chester, New York 14614 


LOUIS N. KASH 


Dated: May 28, 1976 


